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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 16th day of March, 1994

BONNI E LEE MENDENHAL L
Appl i cant,

V.
Docket No. 150- EAJA- SE-
DAVI D R HI NSON, 12564
Adm ni strator,

Federal Avi ation Adm nistration,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Appl i cant has appeal ed the decision of Adm nistrative Law
Judge Jerrell R Davis, issued Septenber 18, 1992 (a copy of
which is attached). |In that decision, the |aw judge denied
applicant's request, filed pursuant to 5 U S.C. 504, the Equal
Access to Justice Act, as anended (EAJA), for attorney fees and
expenses in connection with the Adm nistrator's energency
revocation of Ms. Mendenhall's commercial pilot instrunment rating

and her flight instructor certificate. The |aw judge dism ssed
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the application because the Adm nistrator had been substantially
justified in pursuing the matter. See 49 U.S.C 504(a)(1l). W
affirmthe | aw judge's decision.?

The follow ng facts are undi sput ed:

1. It is unrebutted (see Adm nistrator's Answer to EAJA
Application, at 4) that applicant failed eight practical tests
(of 16 taken) between Septenber 1, 1988 and March 6, 1992. Anong
these was a reexam nation of her airline transport pilot (ATP)
and CE-500 rating, which she failed on July 23, 1991. That
reexam nation had been requested after she had failed three Part
135 oral tests within 1 nonth. 1d. Applicant retook the ATP
flight check on Novenmber 14, 1991, which she again failed. |d.
and EAJA Application, Exhibit 3. As a result, applicant was
advi sed that the FAA intended to reexam ne her instrunment rating.

2. On March 6, 1992, FAA inspector Ray Evans reexam ned
applicant pursuant to Section 609 of the Federal Aviation Act, 49
U S C App. 1429, by way of a flight test in an aircraft
sinmulator, to review applicant's conpetency to hold the
instrunment rating. The inspector found applicant's perfornance
"unsatisfactory,"” and noted three maneuvers that were bel ow
standard.? He reconmended additional training and the scheduling
of anot her reexam nation check. Applicant does not contest the
Adm nistrator's allegation that, because applicant failed to
performto the required | evel of conpetence, she failed the
Section 609 reexam nation.

'Applicant has noved to strike a nunber of docunents the
Adm ni strator attached to his reply brief. W grant the notion
in great part, although the Admnistrator's response is not
unconvi ncing in aspects. W recognize both that the
Adm ni strator had the opportunity to present evidence in his
answer to the EAJA Application, and that the |lack of a hearing on
the nerits conplicates devel opnent of the record. As we have no
need of the offered docunents, we grant the notion w thout
deci di ng these issues.

Applicant also asks that we strike two sentences in the
Adm nistrator's Reply Brief, at 20. W deny this request, as we
find nothing objectionable in this |anguage. It states nerely
t he obvi ous, and suggests no inproper client contact. W do,
however, grant the Adm nistrator's request (Reply at 18) that we
strike references to settlement discussions (see Appeal at 2, 6,
14), as they are contrary to public policy.

Over shooting the assigned altitude, and two failures in her
navi gation. EAJA Application, Exhibit 1.



3. On March 16, 1992, the involved FSDO* wote to
applicant, noting that her performance at the reexam nation
failed to neet the standards of the Instrunent Rating Airplane
Practical Test Standards. The three main deficiencies in her
performance were repeated to her, and she was asked to surrender
her instrument rating. The letter further noted that, at a
m ni mum her flight instructor certificate was not valid w thout
an instrument rating. 1d. at Exhibit 2.

4. On April 13, 1992, FSDO staff net with applicant, at
her request. She asked that she be given another check in a CE-
500 aircraft, rather than a sinulator, that the check be for an
ATP and type rating rather than an instrument rating, and that it
be done in another area, by an FAA inspector unfamliar with her
hi story. She provi ded docunents to show that she had received
additional training. The FAA according to a neno in the record
(id., Exhibit 3) was concerned that safety was inplicated by her
failure to fly designated altitudes and beconing disoriented,*
but agreed to review her training records.

5. By letter of April 21, 1992, the FAA declined her
requests, finding that "in the interest of safety another
reexam nation would not be appropriate.” 1d. at Exhibit 4.
Appl i cant was asked to surrender her instrunment rating and flight
instructor certificate.

6. On May 16, 1992, applicant performed a practical
exam nation for an ATP certificate in the CE-500, the exam nation
bei ng conduct ed by an FAA-desi gnated exam ner. This exam ner
i ssued her a tenporary ATP certificate for the CE-500.

7. On May 21, 1992, the Adm nistrator issued the instant
enmergency order of revocation against applicant's instrunent
rating and flight instructor certificate. At that tinme, the
Adm ni strator had not been advised by applicant of the May 16,
1992 events.

8. Applicant's June 2 answer to the energency order did
not specifically advise of the May 16 exam nation or its results.
The answer anbi guously stated that applicant had conplied with

the FAA's instructions to receive additional training and
schedul e anot her reexam nation. Her June 8 nmenorandum i n support
of her answer noted the May 16 reexan1nat|on however, as did

di scovery docunents dated June 6.°

%Flight Standards District Ofice of the FAA

‘Apparent|ly a continuing problemduring the additional
training. Admnistrator's Answer to EAJA Application, at 5.

*Appl i cant argues that papers dated June 3 so advised. W



9. By |letter dated June 8, the Admi nistrator withdrew his

order. The |l aw judge, accordingly, discontinued the proceeding.
Thi s EAJA application foll owed.

Applicant's position in this litigation is frivol ous.
Applicant argues that fees are appropriate because the
Adm ni strator should have known, when he issued his order, that 5
days earlier applicant had passed a reexam nation given by a
desi gnat ed exam ner, not an FAA enpl oyee, and outside the | ocal
FSDO area. Applicant also argues that the FAA shoul d have
i mredi at el y understood the significance of the tenporary ATP
certificate that applicant surrendered after the revocati on order
was issued, and withdrawn its order at that tine.®

We refuse to find that either of these matters constitutes a
failure of investigation of the degree that would warrant a fee
award. We do not think it reasonable to expect that the FAA' s
central conputer records would have included this |atest
information by May 21. Further, on receipt of the tenporary ATP
certificate, rather than the expected commercial pilot
certificate, an inquiry was initiated. W find that the matter
was investigated and resolved tinely, one aspect of our analysis
being the fact of other time pressures due to expedited filing
(..continued)
can find no such docunents in the record other than
interrogatories, which contain no reference to the May 16
reexam nation. Regardless, the tine difference is not material.

®Appl i cant al so argues (Appeal at footnote 1) that
revocati on woul d not have been substantially justified even if
she had not requalified. Although she states her intent to

preserve this argunent on appeal, we disagree. That case was not
before the law judge and is not before us.
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requi rements (see 49 C F.R 821.31).
Most inportantly, all applicant had to do was to provide the

requalification information clearly and i medi ately either to the

FAA attorney’ or to the involved FSDO personnel, not a

burdensone, expensive, or unreasonable task. W decline to issue
a decision that would support the view that respondents in
enforcenment actions may "sandbag" the Adm nistrator so as to

obtain fee rei nbursenent. See Wessel v. Adm nistrator, NTSB

Order EA-3875 (1993) at 6-8.

W would note, finally, that applicant's fee cal cul ation
woul d not be authorized or reasonable in any event. Had
applicant imedi ately advised the FAA of her successful
reexam nation, the costs to obtain dismssal could have been de
mnims. Mreover, the application seeks fees for services that
were provided |ong before the Adm nistrator's order was issued.
Al t hough we do not decide this issue here, and the
Adm ni strator's opposition offers no judicial views on the issue
for our study, we question whether counsel's pre-order activities
woul d qualify as fees and ot her expenses incurred in connection

with an adversary proceeding, as required by 5 U.S.C. 504(a)(1).8

‘Even a call to the appropriate office likely would have
suf fi ced.

8 n light of our disposition, we need not rule on
applicant's supplenental fee requests.
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ACCORDI NGY, IT I S ORDERED THAT:
1. Applicant's notion to strike is granted in part;
2. The Adm nistrator's notion to strike is granted;
3. Applicant's appeal is denied; and
4. The initial decision, denying an EAJA award, is

af firned.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HAMVERSCHM DT,
and HALL, Menbers of the Board, concurred in the above opinion
and order.



